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K. Expanded Coverage of Children under Medicaid and Medi caid

Coordi nati on

The proposed regul ations di scussed in this subsection are
changes to Medicaid regulations found in parts, 433, and 435.
These rul es apply to Medicaid only.

Section 2101 of the Act requires that States coordi nate
child health assistance under title XXI with other sources of
heal th benefits coverage for children. Section 2102(b)(3)(B) of
the Act requires that children found through the SCH P screening
process to be potentially eligible for Medicaid under the State’'s
Medi cai d plan shall be enrolled for such assistance.

Section 4911 of the BBA, anended by section 162 of the DC
Appropriations Act, Public Law 105-100, enacted on Novenber 19,
1997, established a new optional categorically-needy eligibility
group known as “optional targeted |owincone children.” The |aw
provi des for an enhanced Federal matching rate for Medicaid
services provided to children eligible under this group. The BBA
al so provides for States to receive this enhanced Federa
matching rate for services to children who neet the definition of
“optional targeted | owinconme children” and whomthe State covers
by expandi ng an existing Medicaid eligibility group (for exanple,
poverty-related children). “SCH P’ itself is not a new or
separate Medicaid eligibility group. A State that inplenents a

Medi cai d expansi on program under SCH P, may expand eligibility to
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the new optional Medicaid eligibility group just mentioned,
expand eligibility to optional targeted | owinconme children

t hrough expandi ng an existing Medicaid eligibility group, or

i npl enent a conbi nation of the two options. W note that

Medi cai d expansi on prograns are subject to all the rules and
requirenents set forth intitle XIX of the Act and its

i npl enmenting regul ations, and the State Medicaid plan. Section
4912 of the BBA added a new section 1920A to the Act to allow
States to provide Medicaid services to children during a period
of presunptive eligibility.

In addition to nodifications to the proposed regul ati ons
made in response to the comments di scussed bel ow, we have anmended
part 436 of this subchapter to reflect the changes made by the
BBA to eligibility for Medicaid in Guam Puerto Rico and the
Virgin Islands. The changes nmade to part 436 by these
regul ations mrror those made to part 435, governing Mdicaid
eligibility in the States, District of Colunbia, the Northern
Mari ana |slands and American Sanpa. Specifically, new 8436.3
corresponds to new 8435.4; nodifications to 88436.229, 436.1001
and 436.1002 correspond to the nodifications nade to 8§8435. 229,
435.1001 and 435.1002; and new 88436.1100- 1102 correspond to new
8§8435.1100-1102. CQur failure to anend part 436 in the proposed
rules was an oversight. There are no distinctions in policy or

requi renents with respect to the regulations pertaining to the
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States, District of Colunbia, the Northern Mariana |slands and
Anmeri can Sanpa versus those pertaining to Guam Puerto Rico and
the Virgin Islands. And any changes nade to the proposed rules
pertaining to expanded coverage of children under Medicaid and
Medi caid coordination in these final regulations are al so
reflected in the anendnents to part 436. W received a nunber of
general comrents on this subpart and one coment relating to the
screen and enroll requirenents set forth in subpart C which is
relevant to this section. W w | address these comments bel ow.
1. General comments

Comment: Wth respect to the screen and enrol | nent
requi renents of section 2102(b)(3)(B) of the Act, two commenters
recommended that the regulations require that, even if a separate
application for a separate child health program (as opposed to a
joint application with Medicaid) is used, the application form
and any supporting verification nust be transnmtted to the
appropriate Medicaid office for processing without further action
by the applicant to initiate a Medicaid application. One
comment er reconmended that if an applicant for a separate child
heal t h program who has been determ ned potentially eligible for
Medicaid, is to be required to take any additional steps in order
to apply for Medicaid, the Medicaid agency nmust informthe famly

of the action required.
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Response: The obligations of the State agency or contractor
responsi ble for determning eligibility for a separate child
health programw th respect to the requirenent that children
screened potentially eligible for Medicaid be enrolled in that
program are di scussed in the preanble to subpart C and are set
forth in 8457.350 of the final regul ations.

W have added a new 8431.636 to clarify the obligations of
the State Medi caid agency with respect to the screen-and-enrol
requi renent. Specifically, we have added this section to require
that State Medicaid agenci es adopt procedures to conplete the
Medi cai d application process for, and facilitate the enrol | nent
of, children for whomthe Medicaid application and enroll nment
process has been initiated pursuant to 8457.350(h)(2) in subpart
C of these regulations. Such procedures shall ensure (1) that
the Medicaid application is processed in accordance with the
regul ati ons governing eligibility for Medicaid in the States and
District of Colunbia, 42 CFR part 435 or the regul ations
governing Medicaid eligibility in Guam Puerto R co and the
Virgin Islands, 42 CFR part 436, as appropriate; and (2) that the
applicant is not required to provide any information or
docunent ati on that has been provided to the State agency or
contractor responsible for determning eligibility under the

State’s separate child health program and forwarded by such
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agency or contractor to the Medicaid agency on behalf of the
child pursuant to 8457.350(h)(2) of this subchapter.

When a State Medicaid agency receives an application--either
a joint SCHI P-Medi caid application or separate Mdicaid
application--for a child screened potentially eligible for
Medi caid, the application nust be processed in accordance with
title XIX, Medicaid regulations, and the State plan. If the
Medi cai d agency has all the information it needs to process the
Medi cai d application, no further followup is needed until the
State is ready to nake a final eligibility determnation. |If
additional information is needed, the agency nust contact the
famly and explain what is needed to conplete the Mdicaid
appl i cation process.

If a separate application is used, the State Medi caid agency
shoul d pronptly follow up with the famly as soon as it receives
i nformati on about the child. |If the famly has not already
conpl eted a Medicaid application, the Medicaid agency shoul d
provide the famly with an appropriate application and informthe
fam |y about any additional steps that nust be taken or
addi tional information which nust be provided in order to
conpl ete the Medicaid application process.

Comment: We received a nunber of conments urging HCFA to
seek statutory changes expressly authorizing nore flexibility for

States. The suggested changes include allowi ng States nore
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flexibility under presunptive eligibility and a | onger period of
presunptive eligibility, and giving States the option of
establishing their own filing unit rules by elimnating the
prohi bition on deem ng incone from anyone other than from a
parent to a child or a spouse to a spouse.

Response: W will take these suggestions into consideration
i n devel oping future |egislative proposals.

Comment: One conmenter al so suggested that States be
all owed to ?0out-source” (privatize) Medicaid eligibility
det er mi nati ons.

Response: W have previously considered requests by States
to privatize Medicaid eligibility determ nations. Medicaid policy
requires that nost activities included in the eligibility
determ nation process be perfornmed by enpl oyees of a public
agency. Therefore, we do not have the discretion to allow States
to “out source” Medicaid eligibility determ nations.

Comment: One conmenter indicated that the regul ations
should clarify that, if a State chooses to provide continuous
eligibility under section 1902(e) of the Social Security Act, as
added by section 4731 of the BBA, it nust provide continuous
eligibility for all children who are eligible for Medicaid.

Response: These regul ati ons do not address changes nade by

the BBA that are not directly related to title XXI. A separate
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Noti ce of Proposed Rul emaking will be published addressi ng ot her
changes made by the BBA to the Medicaid program

Comment: One conmenter noted that, for neweligibility
groups, States often have no eligibility determ nation experience
and may be reluctant to ease the docunmentation and verification
requirenents for fear of increasing the error rate under the
Medicaid eligibility quality control (MEQC). Two organi zations
supported wai ving MEQC errors for new eligibility groups created
by PRWORA, which we explained in the preanble to the proposed
rule we would be willing to do. One State asked if the MEQC
wai ver of errors extended to the section 1931 group or to child-
only groups.

Response: Section 1903(u) of the Act, which provides the
statutory basis for MEQC, does not give HCFA the authority to
grant a grace period for eligibility errors. However, the
statute does provide that a State can request a waiver of a
Federal financial disallowance relating to eligibility errors on
the basis that it made a good faith effort to neet the 3-percent
error rate limt. |Inplenmenting regulations at 42 CFR 431. 865
i ncl ude sudden and unanti ci pated wor kl oad changes that result
from changes in Federal |aw as an exanpl e of circunstances under
whi ch HCFA may find that a State made a good faith effort. Under
this authority, we have offered in the past to waive errors in

cases of pregnant wonen and infants that occurred during the
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first 6 nonths in which States were inplenenting a new Feder al
| aw mandati ng coverage of these groups (the Medicare Catastrophic
Coverage Act of 1988). Qur intent in offering this waiver was to
encourage States to expand coverage to pregnant wonen and infants
wi t hout the concern of fiscal penalties. It also allowed States
time to devel op the experience necessary to accurately determ ne
Medicaid eligibility for these new groups.

W recogni ze that the sweepi ng changes in | aw brought by
wel fare reformand title XXI presented simlar opportunities as
wel | as many chal l enges to States. The PRWORA of 1996
established a neweligibility category for famlies with
children, which is not linked to welfare. The BBA of 1997
establ i shed a new coverage group for children and established an
enhanced nmatch rate to encourage expanded coverage of children
under this new group or other existing Medicaid groups. HCFA has
encouraged States to take advantage of the title XXI funds to
expand coverage for children, and we have encouraged States to
sinplify their enroll nent procedures to reduce barriers to
participation for all Medicaid-eligible children and their
famlies. As we explained in the preanble to the proposed rule
we woul d waive MEQC eligibility errors attributable to the
coverage of these new and expanded groups of children and
famlies. Qur intent is to give States the opportunity to gain

experience in making accurate eligibility determ nations for
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these newly covered children w thout relying on | engthy
applications or requiring excessive eligibility verification
requi renents due to State concern with fiscal penalties.

Al t hough we are maki ng MEQC wai vers avail able, States are
unlikely to face MEQC fiscal penalties. States have naintained a
national error rate bel ow 2-percent for over ten years. 1In
addition, welfare reforminplenentati on problens have resulted in
eligible children and fam lies being denied or term nated from
Medi caid rather than ineligible children and fam lies being
enrolled in Medicaid. MEQC errors arise when a State nakes
erroneous paynments. There are likely very few cases in which
such erroneous paynents have been nade due to section 1931
i mpl enent ati on.

Finally, we have encouraged States to develop alternative
MEQC prograns because this option can be a particularly effective
nmeans of focusing on error-prone areas. Thirty-one States are
currently operating alternative MEQC prograns either as pilots or
as part of a section 1115 waiver (nost since 1994). For the
duration of the pilot or section 1115 waiver, the error rates for
these States are frozen at below 3 percent, and the States are
not subject to disall owances.

In terns of the scope of the waiver, we agree with the
comment that any waiver should apply to the section 1931 group as

wel | as other groups pertaining to children. Therefore, we have
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determ ned that we should grant a MEQC waiver for eligibility
errors directly attributable to the inplenentation of: (1)
coverage for children and famlies determined eligible after
Cctober 1, 1996 for Medicai d under section 1931 or section 1925
of the Act;(2) coverage for children determned eligible after
Cctober 1, 1997 for Medicaid under the optional group of targeted
| ow-i ncome children under age 19 (or reasonabl e groups of these
children) who are otherwi se ineligible for Medicaid, have a
famly inconme below a certain State-specified | evel and have no
heal t h i nsurance (see section 1902(a)(10)(A)(ii) of the Act); and
(3) coverage of children determ ned or redeterm ned eligible for
Medi caid after Cctober 1, 1997 whose di sabled status is protected
under section 4913 of the BBA. This waiver does not apply to
chil dren covered under separate child health prograns because the
MEQC process does not apply to such prograns.

W are limting the waivers to one year beginning with the
publication date of this final rule rather than the first year of
i npl enmentation of the |legislation as we did previously with new
coverage of pregnant wonen and infants. |In recent nonths, we
have | earned that nmany States still need to adapt their systens
to assure that children eligible for Medicaid under section 1931
receive Medicaid. Thus, at this point, limting the waivers to
one year after inplenentation of the statute would not acconplish

the intended purpose. Since many States are still expandi ng
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coverage to children and are adopti ng new approaches to sinplify
their eligibility and redeterm nati on procedures, waivers
effective for one year followi ng the pronul gati on of these
regul ati ons shoul d enable States to finish updating their systens
to ensure effective inplenmentation of section 1931 eligibility

wi thout incurring financial penalties as they do so. The

i nci dence of erroneous Medicaid denials and term nations shoul d
di m nish as States gain experience, and that MEQC wai vers shoul d
encourage States to nove quickly to nake the changes necessary to
determine eligibility consistent with the requirenents of the

| aw.

Because the regulations currently provide the basis for
wai ver requests and the good faith waiver process is
adm nistrative in nature, it is not necessary to amend
regul ations at 42 CFR 431.865 to include this specific waiver
exclusion. In the unlikely event that a State experiences an
error rate above 3 percent over the next year, we wll provide
that State with instructions for applying for a good faith
wai ver .

Comment: One conmenter expressed strong support for the
conclusion that all Medicaid rules, including those related to
EPSDT, apply to Medi cai d expansi on prograns.

Response: W appreciate the support. A State that expands

eligibility for children under Medicaid nust apply all the title
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XIX rules to the expansion popul ation including children for whom
the State receives enhanced FVMAP at the title XXI rate.

2. Di sal | ownance of Federal financial participation for
erroneous State paynents (8431. 865)

W proposed to anend 8431.865(b)to exclude fromthe
definition of “erroneous paynent” paynments made for care and
services provided to children during a period of presunptive
eligibility. W received no conments on this section and are
i npl enenting it as proposed. W are, however, also nmeking a
techni cal anmendnent to the definition of erroneous paynent in
8431.865(b). Specifically, we are changing the word “in” in
paragraph (1) to “if” so that the definition reads: *“Erroneous
paynents neans the Medicaid paynent that was nade for an
i ndi vidual or famly under review who--(1) Was ineligible for the

review nonth or, if full nonth coverage is not provided, at the

time services were received.” The use of “in” instead of "if”
clearly was a typographical error
3. Rat es of FFP for program services (8433.10)

We proposed to add a new paragraph (c)(4) to state that the
FFP for services provided to uninsured children under an SCH P
Medi cai d expansi on program woul d be the enhanced FMAP est abl i shed
by SCHIP. W received no cooments on this section and are
i npl enmenting it as proposed.

4. Enhanced FMAP rate for children (8433.11)
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Section 4911 the BBA, as anended by section 162 of Public
Law 105- 100, authorized an increase in the Federal nedica
assi stance percentage (FMAP) used to determ ne the Federal share
of State expenditures for services provided to certain children.
Federal financial participation for these children will be paid
at the enhanced FMAP rate determined in accordance with 8457.622,
provi ded that certain conditions are nmet. The State’s all ot nent
under title XXI will be reduced by paynents nade at this enhanced
FMAP, consistent with 8457. 616.

Under proposed 8433.11(b) in order to be eligible to receive
Federal paynents at the enhanced FMAP, a State nust:

(1) Not adopt income and resource standards and
nmet hodol ogi es for determining a child s eligibility under the
Medi caid State plan that are nore restrictive than those applied
under the State plan in effect on June 1, 1997;

(2) Have sufficient funds avail able under the State's title
XXl allotment to cover the paynents involved; and

(3) Mintain a valid nethod of identifying services
eligible for the enhanced FNVAP

Under 8457.606, the State nust al so have an approved State
plan in effect. For purposes of determ ning whether an incone or
resource standard or nethodology is nore restrictive than the
standard or net hodol ogy under the State plan in effect on June 1,

1997, we proposed to conpare it to the standard or nethodol ogy
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that was actually being applied under the plan on June 1, 1997.
For purposes of this section, a pending Medicaid State plan
amendnment that would establish a nore restrictive standard or
nmet hodol ogy, but that has an effective date |ater than June 1,
1997, woul d not be considered “in effect” on June 1, 1997,
regardl ess of when it was submtted. However, while States that
adopt nore restrictive incone or resource standards or

nmet hodol ogi es than those in effect on June 1, 1997 woul d not be
eligible for enhanced FMAP, the proposed rule provided that if a
State drops an optional eligibility group entirely, the

prohi biti on agai nst receiving enhanced FMAP does not apply.

In 8433.11, we proposed that the enhanced FMAP woul d be used
to determ ne the Federal share of State expenditures for services
provided to three categories of children. The first category for
whom t he enhanced FMAP woul d be available in the proposed rule
was the new group of “optional targeted | owincone children”
descri bed in proposed 8435.229. Under this category, the State
woul d expand eligibility to a new group of children.

Under the second category the State would cover chil dren who
neet the definition of “optional targeted | owincome child” by
expandi ng coverage under existing Medicaid groups. Thus, a State
woul d not need to adopt the new eligibility group of optiona
targeted |l owincone children in order to receive the enhanced

match. As |long as the new y-covered chil dren under an expanded
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Medi caid group net the definition of targeted | owinconme child,
including the requirenents that they be uninsured and not
eligible for Medicaid under the State plan in effect on March 31,
1997, the State could receive the enhanced match for them (Note
that the State could claimthe regular FMAP for children covered
by an expansion, who do not neet the definition of optiona
targeted | owincone children because they are covered by private
i nsurance.) These first two categories of children are reflected
in proposed 8433.11(a)(1), which inplenments sections
1905(u) (2) (©) and 1902(a) (10) (A (ii)(XI'V) of the Act.

The third category for whomthe State nmay receive the
enhanced FMAP consi sts of children born before Cctober 1, 1983
who woul d not be eligible for Medicaid under the policies in the
Medi caid State plan in effect on March 31, 1997, but to whomthe
St ate subsequently extends eligibility by using an earlier birth
date in defining eligibility for the group of poverty-I|evel -
related children described in section 1902(1)(1)(D) of the Act.
The enhanced FMAP is available for services to children in this
third category even if they have creditable health insurance, as
defined at 45 CFR 146.113. W note that, as the statutory phase-
in of poverty-level-related children under age 19 proceeds, the
nunbers of children in this third category will dimnish; by
Cctober 1, 2002, all the children in this category will be

i ncluded in the mandatory group of children described in section
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1902(1)(1) (D) of the Act, and State spending for services to them
will be nmatchable at the State’s regul ar FMAP

Concerni ng the second category above, it is unlikely that
Congress intended to provide enhanced FMAP for services provided
to children who, although not eligible under the policies in
effect in the Medicaid State plan in effect on March 31, 1997,
becanme eligible after that date due solely to a Federal statutory
change or an al ready schedul ed periodic cost-of-1iving increase.
These types of changes are inherent in the State plan policies in
effect on March 31, 1997. Enhanced FMAP will be available only
when children are nmade eligible due to a change in State policy,
whi ch expands eligibility to cover previously ineligible
chi I dren.

Federal paynents nade at the enhanced FMAP rate reduce the
title XXI appropriation in accordance with section 2104(d) of the
Act. Thus, HCFA nust apply such paynents against a State’s title
XXI allotment until that allotnent is exhausted. After the title
XXl allotment is exhausted, expenditures will be natched at the
State’s regular FMAP rate

Comment: Three conmenters objected to our proposal to all ow
a State to receive enhanced FVMAP if the State drops an optiona
eligibility group that was covered on March 31, 1997 because the
mai nt enance of effort provision in the statute was intended to

prevent States from droppi ng Medi caid coverage in order to put



HCFA- 2006- F 840
children in a separate child health program The comrenters
argued that our proposal is contrary to the statutory intent.

Response: W appreciate the comenters’ concern. However,
whil e the mai ntenance of effort provisions of the statute
explicitly speak to nore restrictive inconme and resource
st andards and net hodol ogi es, they do not reference other
conditions of eligibility or other State actions, such as
droppi ng optional eligibility groups.

Prior to the enactnent of SCH P, the overwhel mng nmgjority
of children under 19 who were eligible for Medicaid under an
optional category received coverage under the States’ nedically
needy prograns. By that time, children previously covered under
ot her optional groups |argely had been subsumed by the mandatory
poverty-related eligibility groups. G ven the further recent
expansion of eligibility under the poverty-rel ated groups and
through the use of |ess restrictive inconme and resource standards
and met hodol ogi es perm tted under section 1931 of the Act, the
nunber of children in these other groups has further dim nished.
Most of the children who remain covered under an optional group--
other than those in a nedically needy group--fall into the
optional categorically needy group of children eligible under
section 1902(a)(10)(A)(ii)(l) of the Act, often referred to as

“Ri bicoff children.”
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Under section 1902(a)(10)(O(ii)(l) of the Act, States
cannot drop only children under 19 fromtheir nedically needy
prograns. It is highly unlikely that a State would drop its
entire nedically needy programin order to place a few children
in SCHP. Since the nunber of children in other optiona
eligibility groups is very small, there is little financia
incentive for States to drop any of these groups either. The
only reason a State m ght potentially drop one of its optiona
groups woul d be to cover the children under another, broader
group. Such sinplifications likely will pronote enroll nment of
chil dren and shoul d not be di scouraged.

In this context, two additional points are pertinent to
under st andi ng our decision. First, under the proposed
regul ation, States that elimnate an optional eligibility
category will not be able to receive the enhanced FVMAP for any
chil dren who woul d have been eligible for Medicaid under the
eligibility standards for the dropped group in effect on
March 31, 1997. Thus, the proposed regul ati ons do not permt
States to transfer any children from coverage under an optiona
Medi caid group to a stand-alone SCH P program or to receive
enhanced FMAP for such children under a Medi cai d expansi on.
States sinply would not be precluded fromreceiving the enhanced

match for other children in its SCH P program which is what
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woul d happen if a State reduced coverage under a mandatory
cat egory.

Second, all Ribicoff children under age 19 will be subsuned
by the mandatory poverty-level group by Cctober 1, 2002, so any
savi ngs generated fromelimnating this group, which, as
di scussed above woul d be nom nal, would al so be short-Iived.

Accordingly, there is little incentive for States to
elimnate any non-nedically needy eligibility categories under
Medicaid. In the highly unlikely event that a State nonethel ess
chose to do so, the nunber of children who would be affected
woul d be minimal. The small nunber of potentially (but unlikely
to be) affected children does not justify restricting States’
ability to sinplify their Medicaid prograns in this regard

Comment: One conmenter requested that we add “with or
W t hout creditable insurance” to 8433.11(a)(2), to nmake it clear
t hat the enhanced FMAP is available for children born before
Cct ober 1, 1983 who woul d be described in section 1902(1) (1) (D)
of the Act (the poverty-level children’ s group) if they had been
born on or after that date and would not qualify for nedica
assi stance under the State plan in effect on March 31, 1997, even
if they have creditable health coverage.

Response: W have added “with or w thout group health
coverage or other health insurance coverage” to 8433.11(a)(2) to

clarify this point.
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5. Optional targeted | owincone children (8435.229)

Section 4911 of the BBA anended the Social Security Act by
addi ng a new section 1902(a)(10)(A) (ii)(XIV) to establish an
opti onal categorically-needy group of children referred to as
“optional targeted |owinconme children,” and described in section
1905(u) (2)(C) of the Act. Section 1905(u)(2)(C, as added by
section 4911 of the BBA, was subsequently revised by section 162
of Public Law 105-100 and, in the process, “(C)” was changed to
“(B)”. In an apparent oversight, no conform ng change was nade
to section 1902(a)(10)(A)(ii)(XIV) of the Act to refer to section
1905(u) (2)(B), rather than to 1905(u)(2)(C). Since it appears
that this was sinply a drafting error, we consider the reference
to 1905(u)(2)(C in this section to be a reference to
1905(u) (2) (B).

Section 1905(u)(2)(B) defines an optional targeted | ow
income child as a child who neets the definition of a targeted
| ow-i ncome child in section 2110(b) (1) of title XXI of the Act
and who would not qualify for Medicaid under the Medicaid State
plan in effect on March 31, 1997. Because only a child under 19
can qualify as a targeted | owincone child under section
2110(b) (1) of the Act (see section 2110(c) of the Act), to be
covered as an optional targeted |lowincone child under Medi caid,

an individual also nust be under 19 (even though individuals
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between 19 and 21 can qualify for Medicaid under other
eligibility groups).

The very specific cross reference in section 1905(u)(2)(B),
to section 2110(b)(1), for the definition of an optional targeted
| ow-i nconme child indicates that the Medicaid definition of
“optional targeted |lowincone child” is based only on section
2110(b)(1). Thus, the definition of “targeted | owincone child”
for Medicaid does not include the exclusions described in section
2110(b)(2) that apply to the definition of “optional targeted
| ow-i ncome child” for separate child health prograns under title
XXI. Specifically, the follow ng groups of children are excl uded
fromeligibility for a separate child health programunder title
XX, but are not excluded fromeligibility for Medicaid: 1)
children who are inmates of public institutions and patients in
institutions for nmental diseases (IMD); and 2) children who are
eligible for health benefits coverage under a State health
benefits plan on the basis of a famly nmenber’s enploynent with a
public agency in the State.

Under existing Medicaid eligibility rules, there is no
eligibility exclusion for children who are inmates of a public
institution, patients in an IMD, or children eligible for health
benefits coverage under a State health benefits plan on the basis
of a famly nenber’s enpl oynent with a public agency in the

State, although restrictions on Federal financial participation
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(FFP) apply under sone circunstances. Specifically, no FFP is
avai | abl e under Medicaid for services provided to i nmates of
public institutions or patients in an IMD. W note that under
Medi caid, if, under section 1905(a)(16) of the Act, a State
el ects to cover inpatient psychiatric services for individuals
under age 21, FFP is available for services furnished to children
in psychiatric facilities for individuals under age 21 that neet
certain standards and conditions (see 8441.150ff).

Turning to the proposed rule, the definition of optiona
targeted |l owincone child at section 1905(u)(2)(B) of the Act
excl udes children who woul d have been eligible for nedica
assi stance under the State plan in effect on March 31, 1997 on
any basis, thus including those who woul d have been eligible
under a State’s nedically needy group. This exclusion was set
forth in proposed 8435.229(a)(2). W explained in the preanble
to the proposed rule that we would interpret section
1905(u) (2) (B) to exclude children who woul d have been eligible as
nmedi cal | y needy based on their current financial status w thout a
“spend-down,” an anmpunt that can be spent on nedical care before
the child can becone eligible. However, children who woul d have
been eligible for Medicaid under the State plan in effect on
March 31, 1997 only after paying a spend down woul d not be
excl uded, because they woul d not have been eligible for Mdicaid

until the spend-down had been net.
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We explained in the preanble for proposed 8435.229 that the
regul ar Medi caid financial nethodol ogies that govern eligibility
of children in a State, that is, the inconme and resource
nmet hodol ogi es under the State’s AFDC plan in effect on July 16,
1996, nust also be used to determ ne whether a child is eligible
under the new group of optional targeted | owincone children.
However, a State nmay use the authority of section 1902(r)(2) of
the Act to adopt |less restrictive nmethods of determ ning
count abl e incone and resources for this group.

States that choose to cover a group of optional targeted
| ow-i ncome children also nust apply uniformincone and resource
eligibility standards for the group throughout the State. States
also are required to provide all services covered under the plan,
i ncl udi ng EPSDT services, to optional targeted | owincone
children. Indeed, as we explained in the preanble to the
proposed rule, States nust apply all regular Medicaid rules. W
thought it worth enphasizing that this includes Medicaid rules
pertaining to inmm gration status.

States are not required to provide coverage to all children
who neet the definition of an optional targeted | owincone child.
As with the existing Medicaid rules, eligibility under the
optional group can be Ilimted to a reasonable group or reasonable
groups of such children. However, this option, reflected in

proposed 8435.229(b)(2), does not allow States to limt a group
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by geographic | ocation because of the requirenent in section
1902(a) (1) of the Act that a State plan be in effect in al
political subdivisions of the State. Al so, as explained in the
preanble to the proposed rule, we do not consider it reasonable
tolimt a group by age other than by those age groups specified
by Congress in section 1905(a)(1) and referenced in section
1902(a)(10) (A (ii). We believe that if Congress had intended to
all ow ot her uses of age to establish categories of eligibility,
the statute woul d not have specified any age groups. W note
that, in the case of the group of optional targeted | owincone
children, a State does not have the option to cover a reasonabl e
category of children under age 21 or 20, because for purposes of
defining “targeted |lowincone child” for title XXI progranms and
“optional targeted |lowincone child” for Medicaid expansion
prograns, “child” is defined in section 2110(c)(1) of the Act as
a child under age 19. (This age limtation applies to al
optional targeted | owinconme children, not only those in the
optional group.)

Section 2110(b)(1)(B) refers to the Medicaid applicable
i nconme | evel, which, under 2110(b)(4), explicitly recognizes
potentially different |evels based upon the age of a child. The
i ncome standard for the optional categorically-needy group of
optional targeted | owincome children nay be different for

i nfants, children under age 6, and children between ages 6 and 18
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(that is, under age 19) if the State’s Medi caid applicable incone
| evel s for these age groups differ.

We did not propose to require or allow States to apply
eligibility-related private health i nsurance substitution
provi si ons, such as periods of uninsurance, to the “optional
targeted | owincone children” group because such eligibility
conditions are inconsistent with the entitlenment nature of
Medi caid and are therefore not permtted by the Medicaid statute
in the absence of a section 1115 wai ver.

Finally, we explained in the preanble to the proposed rule
that States are obligated to continue to provide services to
eligible optional targeted | owinconme children after its title
XXl allotment is exhausted, unless the Medicaid State plan is
anmended to drop the group of optional targeted | owincone
children. Once the title XXI allotnment is exhausted, Medicaid
mat chi ng funds are available for these children at the regul ar
mat ching rate rather than the enhanced rate.

Comment: Two conmenters requested that the Medicaid
regul ations include a definition of optional targeted | owincone
child because they found the cross-reference to the title XX
regul ations is confusing. They also noted that some provisions
intitle XXI, such as permtting States to limt eligibility by

geographi c region, do not apply in Medicaid.
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Response: W accept the comenters’ request to clarify the
definition of optional targeted |lowincone child in the Mdicaid
regul ati ons, rather than cross-reference 8457.310(a). 1In
proposed 8435.229(a), the cross-reference to 8457.310(a) resulted
in the inclusion of sone provisions of the definition of targeted
| ow-i ncome child that only apply to separate child health
prograns. Therefore, we have renoved the cross-reference in
8435. 229 to 8457.310(a) and added a Medi cai d-specific definition
of optional targeted lowincone child to 8435.4 (for the States,
the District of Colunbia, the Northern Mariana |slands, and
Anerican Sanmpa) and to 8 436.3 (for Guam Puerto Rico, and the
Virgin Islands). The definition of optional targeted | owincone
child applies to the optional categorically needy group of
optional targeted |owinconme children under 8435.229 and 8436. 229
for whomthe enhanced FMAP is avail abl e.

Specifically, 88435.4 and 436.3 include the foll ow ng
children in the definition of “optional targeted | owincone
child’: (1) children who have famly incone at or bel ow 200
percent of the Federal poverty line for a famly of the size
i nvolved; (2) children who reside in a State which does not have
a Medi caid applicable inconme |evel, as that termis defined in
8457.10; or (3) children who reside in a State that has a
Medi cai d applicable incone |level and has a fam |y incone that

exceeds the Medicaid applicable incone |level for the age of such
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child, but not by nore than 50 percentage points; or (4) children
whose i ncone does not exceed the effective inconme |evel specified
for such child to be eligible for nedical assistance under the
policies of the State plan under title XIX on June 1, 1997. As
not ed, we have revised the definition to clarify that an optiona
targeted lowincone child that resides in a State that has a
Medi cai d applicable incone |level may have fam |y incone that
exceeds the Medicaid applicable incone |evel, but does not exceed
the effective inconme | evel that has been specified under the
policies of the State plan under title XIX on June 1, 1997. This
provi sion effectively allows children who becane eligible for
Medicaid as a result of an expansion after March 31, 1997 but
before June 1, 1997 nay be consi dered optional targeted |ow
income children. It also neans that children who were below the
Medi cai d applicable incone |level, but were not Medicaid eligible
due to financial reasons that were not related to incone (for
exanpl e, due to an assets test) can be covered by SCH P
Furthernore, the definition in 8435.4 and 8436.3 requires
that an optional targeted | owincome child nmust not be: 1)
eligible for Medicaid under the policies of the State plan in
effect on March 31, 1997; or 2) covered under a group health plan
or under health insurance coverage unless the health insurance
coverage programis offered by the State, has been in operation

since before July 1, 1997, and the State receives no Federa
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funds for the program s operation. A child would not be
consi dered covered under a group health plan if the child did not
have reasonabl e geographic access to care under that plan. These
criteria mrror the provisions of proposed 8457.310, except those
that apply only to separate title XXI child health prograns.
Comment: Three commenters indicated that children who
were covered by section 1115 denonstration projects with a
limted benefit package should not be considered to have been
reci pients of Medicaid, and therefore should not be excluded from
the definition of optional targeted | owincone children. They
urged HCFA to provide a regulatory clarification so that children
el i gi ble under a section 1115 denonstration project that only
provided a |imted range of services would be eligible for
enhanced nmat chi ng under the definition of an “optional targeted
| ow-i nconme child.”
Response: W agree with the comenters and have
therefore revised the definition of the term “Medicaid applicable
i ncone |evel” at 8457.10, to address their concerns.
Specifically, in 8457.10 we clarify that, for purposes of the

definition of “Medicaid applicable inconme level,” the term
“policies of the State plan” includes policies under nost section
1115(a) Statew de denonstration projects; however, the term does
not include section 1115(a) denonstrations that granted coverage

to a new group of eligibles but which did not provide inpatient
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hospital coverage, or which limted eligibility both by allow ng
only children who were previously enrolled in Medicaid to qualify
and i nposing premiuns as a condition of participation in the
denonstration. This exception does not apply to waivers that
extended the tinme period or conditions under which an individua
coul d receive transitional nedical assistance.

The exclusion of children eligible for nedical assistance
under the State plan in effect as of March 31, 1997 was intended
to ensure that States did not transfer coverage of |owincone
chil dren who woul d have been eligible under their Medicaid
program at the regular Federal nmatching rate to the enhanced
mat ching rate established by SCH P. However, this provision does
not specifically address the treatnent of children who could have
been covered under a section 1115 denonstration project in effect
on March 31, 1997.

Qur understanding is that the provision was not intended to
preclude States from clai m ng enhanced mat chi ng funds for
expanded coverage to children whose incone is below the
denonstration project eligibility thresholds in place as of March
31,1997, if those prograns did not offer conprehensive coverage
or limted eligibility to individuals who were previously
enrolled in Medicaid and i nposed prem uns as a condition of
participation. Denonstrations that had these types of

restrictions are significantly nore limted in scope (either in
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coverage or eligibility) than “traditional” Medicaid prograns.
Qur experience with SCH P and our increased understandi ng of how
this provision is affecting States’ ability to expand coverage
have led us to agree with the cormenters that an overly broad
interpretation of the exclusion contained in section
1905(u) (2) (B) of the Act would be contrary to the intent of the
statute. Furthernore, because enrollnment in these types of
denonstrations is relatively small, any supplantation of State
dollars would be mnimal. Therefore, we have clarified this
provision in the final rule.

Comment: Several commenters supported the proposal that
EPSDT policies apply to optional targeted | owincone children.
One of these commenters al so agreed that there should not be a
required period of uninsurance for these children and encouraged
HCFA to explicitly prohibit such a requirenent.

Response: EPSDT applies to this group of children because
they are in a Medicaid group and entitled to all benefits and
protections provided to children under Medicaid | aw and
regul ations. Wth respect to periods of uninsurance, we have not
i ncl uded the prohibition against requiring a period of
uni nsurance in the regulation text for this provision since
periods of uninsurance are already prohibited by the Mdicaid
statute and regulations. W believe that this prohibition is

inherent in the entitlenent nature of Medicaid. States nay not
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i npose conditions of eligibility other than those specifically
all owed by statute, regulation, or waiver. W wll work with
States that have such policies in place to assure that the
requi renents of the statute are net.
6. Furni shing a Social Security nunber (8435.910)

Section 1137(a) (1) of the Act requires applicants and
recipients of Medicaid to furnish the State with their soci al
security nunber(s) as a condition of eligibility. Wile the

United States Suprenme Court in Bowen v. Roy, 476 U S. 693 (1986)

upheld this requirenment, it did so in a plurality decision in
whi ch sone of the Justices held that the chall enge was noot
because the clai mant had obtai ned a social security nunber. As a
result, that decision did not foreclose soneone else with
religious objections to applying for a social security nunber
fromchal l enging the constitutionality of section 1137(a)(1) of
the Act. The Religious Freedom Restoration Act of 1993 al so
rai sed questions about the requirenents of section 1137(a)(1) of
the Act in cases involving religious objections.

Consequently, in 1995 HCFA announced a policy that permts
States to obtain or assign alternative identifiers to eligible
i ndi vi dual s who object to obtaining an SSN on religi ous grounds.
This policy was adopted in order to enable States to adm nister
Medicaid in the nost efficient manner possible. In 8435.910 of

the proposed rule we attenpted to accommodat e the purpose of
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section 1137(a)(1l) with the Constitution's protection of freedom
of religion and the dictates of the 1993 Act by permtting
alternative identifiers.

W received no conmments on this section. However, we w sh
toclarify that the statute requires an SSN of applicants and
recipients only. States may request but may not require other
i ndividuals in the household to provide their SSN s. For
exanple, if application is nade on behalf of a child and the
parent is not applying, the State may request the parent’s SSN
but must note that the SSN is not required and may not deny the
child s eligibility if the parent does not provide his/her own
SSN.

7. FFP for services and FFP for administration (8435.1001 and
§435. 1002)

Section 1920A of the Act allows States to provide services
to children under age 19 during a period of presunptive
eligibility. The inplenentation of this provision is discussed
below. In accordance with this new option, we proposed to anend
8435. 1001 to provide FFP for necessary adm nistrative costs
incurred by States in determ ning presunptive eligibility for
chil dren and providing services to presunptively eligible
children. In 8435.1002 we proposed to provide FFP for services
covered under a State’s plan which are furnished to children

during a period of presunptive eligibility. W received no
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comments on either of these sections and are inplenenting them as
proposed.

8. Exenption fromthe Iimtation on FFP for categorically
needy, nedically needy, and qualified Medicare beneficiaries
(§435. 1007)

Section 162 of Public Law 105-100 anmended 1903(f)(4) of the
Act to add the optional group of optional targeted | owincone
children and other children for whom enhanced FMAP is avail abl e
to the list of those who are exenpt fromthe l[imtations on FFP
found in section 1903(f). Al'l previous citations in section
1903(f) were references to Medicaid eligibility groups, whereas
this new provision adds not an eligibility group per se, but
rather children on whose behal f enhanced FMAP is avail abl e.

Wth certain exceptions, section 1903(f) limts FFP to
fam|lies whose i ncone does not exceed 133 1/3 percent of the
amount that ordinarily would have been paid to a fam |y of the
same size without any incone or resources, in the formof noney
paynments under the Aid to Famlies with Dependent Children
program This provision effectively limts the use of the
authority under section 1902(r)(2) to expand eligibility through
the use of less restrictive incone and resource net hodol ogi es for
those groups that are not exenpt fromthe limtation.

However, section 162 of Public Law 105-100 could result in

extendi ng the exenption fromthe FFP limtation to children other
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than (1) children in the optional eligibility group of optiona
targeted | owincone children or (2) children in other groups

al ready exenpt fromthe FFP limtation. |If this were to occur, a
conflict wwth the conparability requirenents of section

1902(a) (17) and 8435.601(d)(4) of the Medicaid regul ations could
arise. |If, for exanple, a State sought to use nore |libera

i ncome net hodol ogi es for counting incone in determ ning the

nmedi cal | y-needy eligibility of optional targeted | owincone
children than used for counting incone in determ ning the

nmedi cal | y-needy eligibility of other children, the conparability
requi renents woul d be vi ol at ed.

Because the exenption fromthe FFP |imt did not override
the conparability requirenment of the Medicaid statute, we
proposed to continue to apply the FFP limtations described in
8435. 1007 to all children who are covered as nedi cal |l y-needy and
to any optional categorically-needy group which is subject to the
FFP Ilimt. States nmay use nore |iberal nethodol ogi es under
section 1902(r)(2) of the Act for the optional categorically-
needy group conposed exclusively of optional targeted | owincone
children wi thout reference to the FFP [imtations of
section 1903(f). W received no comments on this section and
have adopted this portion of the rule as proposed.

9. Presunptive eligibility for children (part 435, subpart L)
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Section 4912 of the BBA added a new section 1920A to the Act
to allow States to provide services to children under age 19
during a period of presunptive eligibility, prior to a fornal
determination of Medicaid eligibility. W set forth the basis
and scope of subpart L in proposed 8435. 1100.

Under section 1920A of the Act, only a “qualified entity”
can determ ne whether a child is presunptively eligible for
Medi caid on the basis of prelimnary information about the
child’ s famly inconme. 1In accordance with section 1920A(b) (3) (A
of the Act, we define a qualified entity in 8457.1101 as an
entity that is determ ned by the agency to be capabl e of making
determ nations of presunptive eligibility for children and that--
(1) furnishes health care itens and services covered under the
approved Medicaid State plan and is eligible to receive paynents
under the approved plan; (2) is authorized to determ ne
eligibility of a child to participate in a Head Start program
under the Head Start Act; (3) is authorized to determ ne
eligibility of a child to receive child care services for which
fi nanci al assistance is provided under the Child Care and
Devel opment Bl ock Grant Act of 1990; or (4) is authorized to
determine eligibility of an infant or child to receive assi stance
under the special nutrition programfor wonen, infants, and
children (WC) under section 17 of the Child Nutrition Act of

1966. In addition, the Benefits I nprovenent and Protection Act
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of 2000 (BIPA) (P.L. expanded this list of qualified entities to
include an entity that (5) is an elenentary or secondary school,
as defined in section 14101 of the Elenentary and Secondary
Education Act of 1965 (20 U. S.C. 8801); (6) is an elenentary or
secondary school operated or supported by the Bureau of Indian
Affairs; (7) is a State or Tribal child support enforcenent
agency; (8) is an organi zation that is providing energency food
and shelter under a grant under the Stewart B. MKi nney Honel ess
Assi stance Act; (9) is a State or Tribal office or entity
involved in enrollnent in the programunder Part A of title IV,
title XIX, or title XXI; or

(10) is an entity that determnes eligibility for any assistance
or benefits provided under any program of public or assisted
housi ng that receives Federal funds, including the program under
section 8 or any other section of the United States Housing Act
of 1937 (42 U . S.C. 1437 et seq.) or under the Native Anerican
Housi ng Assi stance and Self Determ nation Act of 1996 (25 U S.C
4101 et seq.); or (11) any other entity the State so deens, as
approved by the Secretary.

Finally, section 1920A(b)(3)(B) al so authorizes the
Secretary to issue regulations further limting those entities
that may becone qualified entities. W note that, although State
agency staff can receive and process applications for regul ar

Medi cai d, they cannot nmake presunptive eligibility determ nations
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unl ess they thensel ves neet the definition of a “qualified
entity” under 8457.1101.

We note that the date that the conpl eted regul ar Medicaid
application formis received by the Medicaid State agency is the
Medicaid filing date for Medicaid eligibility, unless State
agency staff are located on site at the qualified entity, in
whi ch case the Medicaid filing date is the date that the onsite
St ate agency staff person receives the conpleted form
Alternatively, the State can opt to consider the date the
determi nation of presunptive eligibility is made as the Medicaid
appl i cation date.

In accordance with section 1920A(b)(2), we al so proposed in
8435. 1101 that the period of presunptive eligibility begins on
the day that a qualified entity nakes a determ nation that a
child is presunptively eligible. The child would then have until
the | ast cal endar day of the following nonth to file a regul ar
Medi caid application with the Medicaid agency. |If the child does
not file a regular Medicaid application on tinme, presunptive
eligibility ends on that last day. |If the child files an
application for regular Medicaid, presunptive eligibility ends on
the date that a determ nation is made on the regul ar Medicaid
appl i cation.

Finally, proposed 8435.1101 defined “applicable incone

| evel” as the highest eligibility income standard established
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under the State plan which is nost |ikely to be used in
determining the Medicaid eligibility of the child for the age
involved. W note that there may be different applicable incone
| evels for children in different age groups. For exanple, the
standards for presunptive eligibility mght be 133 percent of the
Federal poverty level (FPL) for children under 6 and 100 percent
FPL for children age 6 through 19, if these were the highest
standards applicable to children of the specified ages under a
State’s Medicaid plan.

W proposed in 8435.1102(a) to provide limted flexibility
to States in calculating inconme for purposes of determ ning
presunptive eligibility. W also explained in the preanble to
t he proposed rule that under 8435.1102(a) we would allow States
to require that qualified entities request and use genera
i nformati on other than information about inconme, as |ong as the
i nformati on can be obtained through the applicant’s statenents
and is requested in a fair and nondi scrimnatory manner. Wth
respect to inconme, in States that adopt the nbst conservative
approach to presunptive eligibility, the qualified entity would
use gross famly income. The qualified entity would conpare
gross famly inconme to the applicable incone |evel, as defined in
8435. 1101.

For States wi shing to adopt a nore |iberal approach,

however, we specifically proposed to allow States to require that
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qualified entities apply sinple incone disregards, such as the
general $90 earned inconme disregard. However, as explained in
the preanble we did not propose to allow States to require that
qualified entities deduct the costs of incurred nmedical expenses
in order to reduce incone to the allowed incone [evel. W
solicited conments on whether States should be allowed to require
that qualified entities nmake certain adjustnments to gross incone
and ways that these adjustnments could be |imted.

Proposed 88435.1102(b) (1) and (b)(2) inplenent the
provi sions of section 1920A(b) (1) of the Act. Section
435.1102(b) (1) requires that States provide qualified entities
with regular Medicaid application forns (defined in proposed
8435.1101) as well as information on how to assist parents,
guar di ans, and ot her persons in conpleting and filing such forns.
At a mninmm we proposed that States mnmust furnish qualified
entities with the applications used to apply for Medicaid under
the poverty-rel ated groups described in section 1902(1)(1) of the
Act .

Proposed 8435.1102(b)(2) requires States to establish
procedures to ensure qualified entities--(1) notify the Medicaid
agency that a child is presunptively eligible within 5 worKking
days; and (2) provide witten information to parents and
custodi ans of children determ ned to be presunptively eligible,

expl ai ning that a regular Medicaid application nust be filed by
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the | ast day of the following nonth in order for the child to
continue to receive services after that date and that if an
application is tinely filed on the child s behalf, the child wll
remai n presunptively eligible until a determ nation of the
child s eligibility for regular Mdicaid has been made; and (3)
provide witten information to parents and custodi ans of chil dren
determined not to be presunptively eligible of the reason for the
determination and that the child has a right to apply to regular
Medi cai d.

While we are requiring such notification, we are considering
presunptive eligibility to be a special status, distinct from
regular Medicaid eligibility. Therefore, we did not propose to
apply to a decision on presunptive eligibility the notification
requi renents, found in 88435.911 and 8435.912 and part 431,
subpart E, that a State nust nmeet when it nmakes a decision on a
regul ar Medicaid application. Nor did we propose to grant rights
to appeal a denial or termnation of services under a presunptive
eligibility decision because a determ nation of presunptive
eligibility is not considered to be a determ nation of Medicaid
eligibility. If a regular Medicaid application is filed on the
child s behalf and is denied, the child would have the right to
appeal that denial.

Because presunptive eligibility is a special status, we

consi dered whet her States should be required to provide al
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services to presunptively eligible children or whether they
should be permtted to limt the services provided. 1In
8457.1102(b)(3), we proposed to require that States provide al
services covered under the State plan, including EPSDT, to
presunptively eligible children

Al t hough section 1920A places no restrictions on the nunber
of periods of presunptive eligibility for a child, it underm nes
the intent of the provision to provide a child with an
unrestricted nunber of periods. Therefore, we proposed in
8435.1102(c) to allow States to establish reasonabl e net hods of
limting the nunber of periods of presunptive eligibility that
can be authorized for a child in a given tinme frane. W
solicited conments on what would constitute a reasonabl e
limtations and whether specific [imtations on the nunber of
periods of presunptive eligibility should be inposed by
regul ati on.

Exi sting regul ations at 8435.914 pernmt States to provide
Medi caid for an entire nonth when the individual is eligible for
Medi cai d under the plan at any tine during the nonth. However,
as explained in the preanble to the NPRM because a determ nation
of presunptive eligibility is not, by definition, a determ nation
of Medicaid eligibility, but sinply a decision of tenporary
eligibility based on a special status, and because section

1920A(b) (2) of the Act expressly defines the period of
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presunptive eligibility, we did not propose to permt States to
provide full-nonth periods of presunptive eligibility.

Section 4912 of the BBA provides that, for purposes of
Federal financial participation, services that are covered under
the plan, furnished by a provider that is eligible for paynent
under the plan, and furnished to a child during a period of
presunptive eligibility, will be treated as expenditures for
nmedi cal assistance under the State plan. This provision is
reflected in proposed 8435.1001. W note that in the event that
a child determned to be presunptively eligible is not found
eligible for Medicaid after a final eligibility determ nation,
the services provided during the presunptive eligibility period
that otherw se neet the requirenents for paynent will be covered.
See 8447.88 and 8457.616 for a discussion of the options for
clai m ng FFP paynent related to presunptive eligibility.

Comment: We received one coment that the regul ations
should clarify that a State can provide a joint SCH P/ Medi caid
application or a shortened Medicaid application used for pregnant
wonen and children as well as a “regular Medicaid application.”

Response: W agree that a qualified entity may provide
parents and caretakers with either a shortened application that
is used to establish eligibility for pregnant wonen and chil dren
under the poverty-level-related groups described in section

1902(1) of the Act or a joint application for a separate child
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heal th program and Medicaid that is used to establish
eligibility of children. W have revised the definition of
“application forni in 8435.1101 to include the a joint

SCHI P/ Medi cai d application for a Medicaid and a separate child
heal t h program

W would like to clarify that, under Federal |aw, no
application formfor presunptive eligibility itself is required.
Thus, qualified entities can nmake presunptive-eligibility
determ nations based strictly on oral information. (The qualified
entity would need to record the pertinent information, but the
parent or caretaker (or other responsible adult) woul d not
t hensel ves need to conplete an application.) This would not
preclude qualified entities fromassisting famlies in conpleting
and filing the regular Medicaid application to the extent
permtted under |law, and we strongly encourage themto do so.

Alternatively, a State nmay choose to use a witten
application for presunptive eligibility, although it cannot
require the parent or caretaker to provide information other than
the informati on on inconme necessary to nake the determ nation.

W encourage States that choose to use a witten
application, particularly those with sinplified Medicaid
application fornms, to use the sane formfor presunptive
eligibility as that used for regular Medicaid, as this wll

elimnate the need for the child s famly to conplete two forns.
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The parent or caretaker can be encouraged to conplete the
application and assisted in doing so. But, again, so long as
pertinent information on incone is provided, presunptive
eligibility in a State that has elected this option cannot be
deni ed because the full application is not conpl et ed.

In either event, of course, the State nust provide qualified
entities with informati on on how to assist famlies in conpleting
and filing the application and ensure that they give presunptive-
eligibility applicants a Medicaid application form W also
strongly encourage States, in turn, to encourage qualified
entities to provide such assistance to the extent permtted under
Medi caid | aw and regul ati ons.

Comment: One conmenter specifically supported the
requi renent that presunptive eligibility nust be provided
St at ewi de and one commenter specifically objected to this
requirenent. A third conmenter objected to requiring each
qualified entity to conduct Statew de presunptive eligibility
outreach and determ nati on.

Response: W have considered the commenters’ suggestions
and have retained proposed 8435.1102(b)(4) related to Statew de
avai lability of presunptive eligibility. Section 1920A(b) (3) (0O
provi des States with the authority to limt the classes of
entities that may becone qualified entities; and therefore may

limt the population that have the opportunity to becone
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presunptively eligible. For exanple, States could designate WC
agencies to make determ nations of presunptive eligibility only
for the clients who have applied for or are receiving WC, but
all of the WC agencies across the State would be required to

of fer presunptive eligibility. Therefore, a State could
effectively limt the availability of presunptive eligibility by
designating particular qualified entity to offer it.

Comment: One commenter noted that schools would not be able
to do determ nations of presunptive eligibility for pre-school ed,
hone- school ed, drop-outs or graduates.

Response: Al though schools are not likely to be in regular
contact with children falling into one of these groups, and as a
practical matter may not be in a position to make presunptive
eligibility decisions for them schools that are Mdicaid
provi ders woul d not be precluded fromdetermning the eligibility
of a child sinply because the child did not attend the school.
Thus, schools would al so be authorized to determ ne the
presunptive eligibility of the children identified by the
conment er .

Comment: We received one coment concerning verification of
i nformati on used to determ ne presunptive eligibility. The
recommendati on was that the regulations specifically require that
“self-attestation” be used for determ nations of presunptive

eligibility if inconme disregards are used and that in other
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cases, HCFA encourage States to allow applicants to attest to
informati on required for a determ nation of presunptive
eligibility without providi ng docunentati on.

Response: W have revised 8435.1102 to nake it clear that
an estimate of inconme is to be used for purposes of presunptive
eligibility determ nati ons even when a State has chosen to apply
sinple disregards. The statute provides that determ nations of
presunptive eligibility are based on “prelimnary infornmation”
and we do not believe that requiring docunentation is consistent
with the intent that the process be sinple for both the applicant
and the provider and result in imrediate eligibility. Therefore,
an applicant’s self-attestation as to incone is all that woul d be
required to establish the anount of incone for presunptive
eligibility determ nations, regardl ess of whether incone
di sregards are used or not. This is consistent with the proposed
rules pertaining to presunptive eligibility for pregnant wonen,
publ i shed March 23, 1994 (59 FR 13666).

Comment: One conmenter specifically supported allow ng only
sinple disregards in determ nations of presunptive eligibility.
Anot her conmmented that States should be free to decide whether to
use gross or net inconme for determ nations of presunptive
eligibility.

Response: W appreciate the support and agree in part with

the second comenter. States are free to use only gross incone.
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States nmay al so apply sinple disregards to gross incone such as a
general earned incone disregard. However, it would not be
consistent with statutory intent to allow States to require that
qualified entities apply conplicated i nconme di sregards or nake
conplicated determ nations. Therefore, we have not revised
proposed 8457.1102(a) in this final regulation.

Comment: Three conmenters expressed support for requiring
that, in proposed 8457.1102(b)(3), presunptive eligibility
i ncl ude EPSDT services. One of these comenters urged that the
preanbl e di scuss the steps that States should take to assure that
EPSDT services are provi ded.

Response: W are not including any specific EPSDT gui dance
in this regulation. The regular Medicaid policies which pertain
to EPSDT, including policies about providing infornmation about
EPSDT services to famlies and generally informng famlies about
the benefits of preventive health, would apply when a child is
found presunptively eligible for Medicaid.

Comment: We received several comrents concerning witten
notices provided to the famly and the responsibilities of
qualified entities. One conment was that it would be difficult
for schools to issue the notice of presunptive eligibility and
the tenporary enrollnment card and the State should be allowed to
do this instead. Another was that it would be difficult for

schools to send a witten notice to those found not to be
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presunptively eligible and mght result in the famly’s confusion
and anger. One comment was that, generally, HCFA should
encourage States to devel op procedures that are not burdensone to
provi ders, provide adequate training and provider relations, and
keep the provider apprized of the status of the application so
that, if not conpleted at the tine of any followup visit, the
provi der can encourage the famly to conplete the process, as
necessary.

Response: Qur understanding is that the intent of the
l egislation is to mnimze the burden placed on qualified
entities, including schools and other providers. However, the
statute specifically requires that the qualified entity inform
the fam |y that an application for Medicaid nust be filed by the
end of the followng nonth. It is also clear that qualified
entities are expected to provide Medicaid applications and
assistance in conpleting and filing such applications. W
certainly encourage States to sinplify the presunptive
eligibility process to the greatest extent allowed under the |aw.
It is not unnecessarily burdensone for the qualified entity to
provide witten notices to those found presunptively eligible or
ineligible, as these notices could be pre-printed notices
provi ded by the State.

Al t hough we have not required it, it would not be

unnecessarily burdensone for a State to require a qualified
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entity to provide a tenporary enrollnent card to enable the child
to access services during the period of presunptive eligibility
particularly when the qualified entity itself does not provide
nmedi cal services. W also encourage States to keep qualified
entities apprized of the status of the child's application if
the entity is willing to follow up with famlies whose
appl i cati on has not been conpl et ed.

Comment: One conmenter suggested that 8435.1102(b)(2)(iii)
shoul d be anmended to require that qualified entities tel
i ndi viduals who are not found presunptively eligible for Medicaid
that they may file for coverage under a separate child health
program as well as Medicaid and provide applications for both
prograns as well as information on howto conplete and file them

Response: W have not required that qualified entities
provi de i nformati on about a separate child health program
However, we encourage States to do this as part of their outreach
prograns and coordination efforts. |In addition, as noted above,
we have anmended 8435.1101 to nake it clear that the application
provided by a qualified entity nmay be a joint Medicaid/ SCH P
appl i cation.

Comment: One conmenter urged HCFA to encourage States to
sinplify the enroll nent process and provide pronpt, easy-to-
understand information to the famly about the eligibility

determi nati on process and any remaining steps that the famly
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nmust take. Another expressed concern that States are not
required to send a notice at the end of a presunptive-eligibility
period, which would alert famlies who sent in a Mdicaid
application that was never received.

Response: HCFA has encouraged States to sinplify both the

eligibility requirenments and the enroll ment procedures to the

greatest extent possible and will continue to do so. W also
encourage States to nake all information provided to famlies
under st andabl e and wi Il provide technical assistance in this

area. W encourage States to notify famlies that the child s
presunptive eligibility will be term nated and that no Medi caid
appl i cation has been received. W also encourage States to
establish other procedures to followup with famlies of
presunptively-eligible children early on in the presunptive-
eligibility period. However, requiring States to do so is beyond
the intent of the statute, and coul d di scourage sone States from
adopting presunptive eligibility for children at all. W wll

not mandate that States institute such procedures.

Comment: We received several coments in response to our
specific request related to limtations on the nunber of periods
of presunptive eligibility available to a child. One coment er
bel i eved that no nore than one period of presunptive eligibility
within 24 nonths woul d be reasonabl e, but recommended that States

be allowed to set their own standards. Another commenter agreed
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it would be unreasonable to provide unlimted periods of
presunptive eligibility, but believed that it would be reasonabl e
to allow only one period per lifetinme. A third recommended that
there be no lifetinme Iimt on the nunber of periods, but a limt
on the nunber of periods within a specific tinme-frane (for
exanpl e, one period of presunptive eligibility within a twelve-
nonth period). A final commenter believed that it would be
difficult for providers, who are considered qualified entities,
to track the nunber of presunptive-eligibility any child has

enj oyed.

Response: W have decided to require that States adopt
reasonabl e standards regardi ng the nunber of periods of
presunptive eligibility that will be authorized for a child
within a given period of time. Under some circunstances, nore
frequent or numerous periods of presunptive eligibility nmay be
justified and individual circunstances may be taken into account.
We are not requiring that States establish a specific nmaxi num
nunber of periods for specific tine frames in this fina
regul ation. We realize that the circunstances that result in a
need for an additional period of presunptive eligibility wll
vary greatly fromcase to case. |In addition, States may wish to
have sone experience before setting up a standard that qualified
entities nmust follow W expect States to nonitor the use of

presunptive eligibility to determ ne whether there is a need for
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specific limtations on the nunber of periods of presunptive
eligibility to which a child is entitled.

We appreciate the support for our position that it would be
unreasonabl e to provide unlimted periods of presunptive
eligibility. However, if a State decides to establish set
limts, we do not agree that one period of presunptive
eligibility in alifetinme is reasonable given the changes in a
child s circunstances that nay occur over tinme. It would be
reasonabl e, however, to limt the periods of presunptive
eligibility to one per twelve or twenty-four nonth period, as
suggested. Furthernore, it would be reasonable to connect
limtations on presunptive eligibility to the length of tine
during which a child is not covered by Medicaid. For exanple, a
State could prohibit an additional period of presunptive
eligibility until the child had been disenrolled from Medicaid
for a certain period of tine. 1In response to the |ast comenter,
after a State has established howit will restrict the nunber of
periods of presunptive eligibility, we expect that the State w ||
devel op procedures for assuring that the restrictions are applied
wi t hout unduly burdening the qualified entities, including
provi ders.

L. Medi cai d Di sproportionate Share Hospital (DSH) Expenditures

Section 4911 of the BBA anended section 1905(b) of the Act

to require that for expenditures under section 1905(u)(2)(A)(that
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i's, medical assistance for optional targeted | owincone children)
or section 1905(u)(3) (that is, nedical assistance for children
referred to as “Waxman children”), the Federal nedical assistance
percentage is equal to the enhanced FMAP described in section
2105(b) of the Act unless the State has exhausted its title XXl
allotnent, in which case the State’s regular FMAP woul d apply.
In other words, under the statute, States that provide health
i nsurance coverage to children as an expansi on of their Medicaid
prograns nay receive an enhanced nmatch for services provided to
t he Medi cai d expansi on popul ati on.

Under the authority of section 1902(a)(13)(A)(iv) of the
Act, States are required to take into account the situation of
hospital s that serve a disproportionate nunber of | owincone
patients with special needs when devel oping rates for Medicaid
i npatient hospital services. Medicaid disproportionate share
hospital (DSH) expenditures thus are paynents nade for hospital
services rendered to Medicaid-eligible patients. Depending on
the State’s DSH net hodol ogy, sone of the paynents nay be directly
identifiable as expenditures for services for a child in a SCH P-
rel ated Medi caid expansion program HCFA concluded in the
proposed rule that those identifiable paynents nust qualify for
t he enhanced FNAP.

We further proposed 8433.11 which set forth provisions

regardi ng the enhanced FVMAP rate avail able for State DSH
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expenditures related to services provided to children under an
expansion to the State’s current Medicaid program However,
based on the statutory changes included in the “Medicare,

Medi cai d, and CHI P Bal anced Budget Refinenment Act of 1999," this
section is being deleted. Specifically, H R 3426 incorporated
changes to section 1905(b) (42 U S.C. 1396d(b)) by inserting the
phrase “ot her than expenditures under section 1923," after “with
respect to expenditures.” By inserting this phrase, the statute
specifically excludes Medicaid DSH expendi tures from qualifying

f or enhanced FMAP.



